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A. ExtEnt of discriminAtion

The UK is an ageing population, the proportion of the 
population aged 65 and over has increased, but the 
proportion below the age of 16 has decreased over the last 
40 years. As a result of this the working age population is 
shrinking.

Age discrimination at work can occur across all age groups but is more 
common at the younger and older age ranges, particularly under 25 and 
over 50.

•	The National Audit Office (NAO) described age discrimination as 
an “ongoing and significant problem” which costs the UK economy 
between £19 billion and £31 billion a year in lost output, reduced 
taxes and increased welfare payments24

•	An Employers Forum on Age (EFA) survey in 2007 showed that one 
in three (31%) see people being managed differently depending on 
their age

•	Unemployment rates are higher for younger people than for older 
people; however when people over 55 lose their job they are likely to 
be out of work for longer

•	39% of people feel that retirement has been forced upon them by 
their employer due to health reasons or redundancy 25

•	 Research from Age Concern suggests that ageism is more commonly 
experienced than any other form of prejudice. In 2006, nearly a 
quarter of people (23%) reported having experienced ageism at least 
once during the previous year.26

•	 Younger workers also suffer from stereotyping and can be viewed as 
irresponsible, unreliable, or lacking in skills and knowledge just by virtue 
of their age

•	8 out of 10 young people believe that age discrimination is 
widespread. Young workers report bullying, being asked to do all the 
menial tasks and being over-looked for promotional opportunities.
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b. Arguing for EquAlity

The UK population is ageing and there are proportionally 
fewer school leavers in the available labour market. By 
2025, half of the adult population will be aged 50 or over. 
This change in the demographic make-up of society is also 
taking place in other industrialised countries and has major 
implications.

The NHS and the physiotherapy profession are affected by this

demographic change. Traditionally, physiotherapy has been seen as a 
“young” profession, but this is beginning to change as employers begin 
to develop more creative and non-discriminatory practices in response to 
the demographic pressures.

The age profile of CSP members in 2019 was as follows:

Age total
17-20 10
21-30 5,592
31-40 16,964
41-50 12,818
51-60 9,699
61-70 2,886
71 Plus 576
Total 48, 545

“older people are less employable because their health 
deteriorates with age”
The Department for Work and Pensions (DWP) commissioned a study 
– Facts and misconceptions about age, health status and employability 
– to see if there was any evidence that age and deterioration of the 
body and mind were linked in those reaching the age of 65. This 
research found that the majority of mental and physical ability does not 
deteriorate with age. Two exceptions were eyesight and hearing, where 
employers can make the necessary adjustments to accommodate any 
deficit in these areas. The study examined nine common assumptions 
employers make about employing older workers. The conclusions 
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were that older adults are vastly different from each other. The study 
concluded that organisations would benefit from efforts to maintain the 
ability to work of all employees at any age as well as from the adoption 
and development of flexible retirement practices that retain older 
workers longer.27

“investing in training for an older worker is a poor return on 
investment”
Training can help to ensure that workers are supported to make the 
highest contribution to the workplace, regardless of their age. It also 
helps boost morale by showing staff that they have a valuable part to 
play in the success of the company. Older workers are also just as likely 
to successfully complete their training as younger workers and use new 
skills effectively in the workplace.

“older people are stuck in their ways”
This is a stereotype with little basis in reality. Because of their experience, 
older people can be just as receptive to change as younger people. They 
have witnessed a significant amount already in both their working and 
personal life, and can bring a fresh perspective to your business because 
of their experiences.

“if you promote younger staff to senior positions they can’t 
command sufficient respect from patients”
Patients generally respect people who are good at their job. Younger 
staff can just as easily command respect through exercising excellent 
clinical and communication skills. At the end of the day, the most 
important thing is that the best person gets the job, regardless of age.

“older people can’t do physical work as well as younger people”
Age doesn’t determine an employee’s ability to do a job. Physical 
strength and endurance are very specific to individuals, so some older 
workers may be more physically able than their younger colleagues. 
Poor workplace design and inflexible working practices are more likely 
to prevent staff from being fully effective. Physical demands from work 
can also often be minimised through changes in work design or use of 
equipment. This is particularly important in physiotherapy.
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c. thE EquAlity Act 2010

The Equality Act 2010 says that you must not be 
discriminated against because:

•	 you are (or are not) a certain age or in a certain age group

•	 someone thinks you are (or are not) a specific age or age group, this is 
known as discrimination by perception

•	 you are connected to someone of a specific age or age group, this is 
known as discrimination by association.

The Equality Act 2010 applies in England, Scotland and Wales but not 
Northern Ireland. Age discrimination is outlawed in Northern Ireland 
along the same lines as the UK, through separate regulations, the 
Employment Equality (Age) Regulations (NI) 2006.

The default retirement age (65) was abolished across the whole of the 
UK in 2011. It is no longer lawful to force someone to retire just because 
they have reached age 65 or any other retirement age fixed by the 
employer. Any contractual retirement age must be properly justified by 
the employer.

Who is covered

The Act applies to all employment, including contract workers, temporary 
workers, casual staff, and self-employed workers where they are 
personally engaged to do the work.

It applies to workers regardless of their length of service or their working 
hours. It applies to all stages of the employment relationship and can 
apply to discrimination after employment has ended, e.g. it prohibits 
employers from refusing to give a reference on the grounds of age. 
Equally, a job applicant can make a claim to an Employment Tribunal 
(ET) – it is not necessary for them to have been employed by the 
organisation to make a claim of discrimination under the Equality Act.

Direct discrimination
Direct discrimination occurs when a person is treated less favourably 
than another on grounds of age. The Equality Act covers treatment 
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based on a perception of someone’s age, even if their actual age is not 
known, or an assumption made about a person’s age is incorrect.

Recruitment processes that state or imply that people of a certain 
age are more welcome than others are relatively straightforward to 
challenge.

example: Ryanair lost an age discrimination claim when they 
advertised for “a young and dynamic professional”. Their defence that 
the word “young” was intended to refer to energy and dynamism rather 
than age was unsuccessful.

However, unlike direct discrimination in other equality areas, an 
employer can in some cases lawfully justify direct discrimination. To 
do this, the employer must show that the treatment was necessary to 
achieve “a legitimate aim” and that it was “proportionate”.

The employer’s justification of direct age discrimination must be in the 
“public interest”, not just in their own private interests.

In practice, the categories of acceptable “public interest” aim are very 
broad. Examples include:

•	 promoting inter-generational fairness

•	 promoting workforce diversity

•	 efficient workforce planning

To avoid breaking the law, the employer must be responding to a real 
organisational need in their workplace, supported by concrete evidence. 
In addition, any age discrimination must go no further than is necessary 
to achieve the social policy aim.

This is known as “objective justification”.

As long as the employer’s reason for treating an employee less 
favourably because of age has a “social policy” aim, it does not matter 
that it also suits their own internal purposes.

example: A contractual retirement age will be directly age 
discriminatory. To avoid breaking the law it must be objectively justified 
by circumstances at the particular workplace where it is in place.
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indirect discrimination
Indirect discrimination applies to a policy or practice, which on the face 
of it has nothing to do with age, but which in its practice, operates to the 
detriment of people of a particular age group.

examples:

•	 Service-related benefits such as service related holiday or notice 
entitlement, which generally will favor older workers at the expense of 
younger workers.

•	 a requirement for IT qualifications which are likely to be more 
common in younger workers than older.

•	 flexible hours or shifts which may impact on people in their 30s or 40s 
who have childcare commitments.

To avoid breaking the law, the employer must be able to show that 
the policy can be justified as a proportionate means of achieving a 
legitimate aim.

Harassment
The Equality Act defines harassment as occurring where, on grounds 
of age, a person subjects another to unwanted conduct which has the 
purpose or effect of violating their dignity or creating an intimidating, 
hostile, degrading, humiliating or offensive environment for them.

This definition covers a broader range of conduct than might commonly 
be associated with harassment. The sorts of stereotypical conduct, 
comments or banter that associate older people with incompetence, 
ill-health, or inability to cope with technology, may well be regarded 
as humiliating or contributing to an offensive environment. Likewise, 
conduct or comments that associate younger workers with unreliability 
or irresponsibility may fall foul of this definition.

example: Mary is 58 and works in a physiotherapy department with 
a team of younger colleagues mainly in their 20s and 30s. The team, 
including the manager, often go out socialising. They do not ask Mary, 
because they feel that she wouldn’t like the venues they choose for 
such events. However, Mary finds out that many workplace issues and 
problems are discussed and resolved during these informal meetings. 
Mary feels undervalued and disengaged by this unintended action. This 
is a form of harassment, even though unintended, as Mary is being 
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excluded from the team. To prevent this, the manager ought to consider 
office-based meetings to consult more fully with all staff in decision 
making to prevent Mary feeling excluded because of her age.

Victimisation
Victimisation applies where someone is treated less favourably 
because they have brought age discrimination proceedings against 
their employer; given evidence at proceedings or simply alleged age 
discrimination.

The individual is protected even if the allegations of age discrimination 
turn out to be untrue, unless the allegations are shown to have been 
made in bad faith.

Exemptions

There are some circumstances when being treated differently due to age 
is lawful.

Genuine occupational Requirement
The Equality Act will not apply where the employer can show that there 
is a genuine occupational requirement to do with the nature of the 
job, which requires the recruitment of a person of a certain age. There 
will be very few circumstances where age can be a valid occupational 
requirement for a job. The example that is often given is where an acting 
part requires an actor of a particular age.

Service-related benefits
Service –related benefits, such as holiday entitlement or pay linked to 
length of service, are potentially indirectly discriminatory on grounds 
of age in that younger workers are less likely to be able to benefit from 
them than older workers. But because service-related benefits are very 
common, and in addition are generally regarded by both employers and 
employees as a useful way of rewarding service, the Equality Act set out 
an overarching justification for these benefits. Any benefits that depend 
on less than five years’ service are specifically exempted. But where the 
benefit is dependent on more than five years’ service, the employer has 
to show that it reasonably appears to them that the provision of the 
benefit fulfils business needs, for example by encouraging loyalty and 
motivation or rewarding experience.
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The exemption relates to service and not to age-related benefits. So if, 
for example, an employer offered a benefit for workers over a certain 
age, that is a directly discriminatory benefit (which may or may not be 
justified) and not an indirect service related benefit. This exemption 
would therefore not apply to it.

Positive action
The Equality Act allows an employer, training provider or trade union to 
grant a certain age group or groups access to training or encouragement 
to take advantage of opportunities to do work, where people of that age 
group are disadvantaged in relation to work because of their age.

example: An employer would be allowed to target training at older 
people within an organisation where they have less experience of IT and 
online data management.

A trade union could take steps to encourage young people to join the 
union where that group is disadvantaged for reasons linked to age.

Time limits

In some circumstances, it may be necessary to take a claim to an 
Employment Tribunal (ET). Claims must be lodged with the ET no later 
than 3 months minus one day after the act of discrimination that is the 
source of complaint.

The first step in the tribunal process is to submit an Acas Early 
Conciliation (EC) form to Acas. This step is compulsory and must be 
taken before the claim deadline expires. Otherwise the claim is likely 
to be dismissed. There is more information about Acas EC on the Acas 
website at: https://www.acas.org.uk/early-conciliation.

Please speak to your Senior Negotiating Officer as soon as possible if you 
think you have an ET claim.
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Checklist for stewards

•	Be clear on how you stand on behaviour that discriminates 
against individuals on grounds of age. Be prepared to challenge 
remarks, jokes or behaviour that breach the Equality Act as part of 
your steward’s role

•	 Educate yourself about the issues so you are in a position to give 
at least some initial advice

•	 Educate members – organise speakers or a short training session 
for one of your meetings. Informal discussions can be a vital part 
of education and a short conversation with a member will be 
more effective than a long lecture!

•	Distribute information and posters which advertise union and 
equality messages and events

•	Check all Trust policies to ensure that they do not discriminate 
against older or younger staff and if they need revising raise at 
the Joint Negotiating Committee

•	Challenge management – make sure there are equality policies 
and they have a firm commitment to putting them into practice

•	 Ensure there are anti-harassment, bullying and discrimination 
policies in place and they are widely publicized

•	 Put pressure on management to organise training and diversity 
courses

•	Take up cases on behalf of members. These may be difficult, 
but the CSP Employment Relations and Union Services (ERUS)
Department Officers will support you. This may involve using 
specific procedures or a more general grievance procedure.
Occasionally the case may go as far as an Employment Tribunal, 
in which case the CSP’s solicitors will be involved

•	 If you think you may have an ET case, be aware of time limits and 
discuss with your SNO at the outset



124

Checklist for managers

•	Be prepared to deal with age-related behaviour or remarks, jokes 
or behaviour. It is a manager’s responsibility to ensure that all 
staff are treated equally and are not subjected to discrimination 
or harassment

•	 Ensure you are aware of your Trust’s policies and procedures on 
harassment, bullying and discrimination

•	 Inform all staff that conduct which breaches the policy will not 
be tolerated and respond quickly and effectively to any such 
breaches

•	Be prepared to deal with acts of age-related discrimination by 
employees under disciplinary rules and procedures

•	Organise training, information sessions and discussions on the 
issues

•	 If you are not sure of your exact responsibilities or need more 
information and training contact the appropriate department

•	Make use of the expertise and knowledge of relevant external 
organisations

•	 Encourage staff to participate in outside courses or events which 
may broaden their knowledge

•	 Examine the service you provide. Are you meeting all the needs of 
your client groups? A lot of information has been produced about 
providing services to diverse communities. It is important that this 
is available and used

•	Monitor the implementation and effectiveness of your policy
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E. ExErcisEs for workplAcE 
mEEtings: AgE

The following case study is designed to help you initiate 
discussion at a staff meeting. The purpose is to raise 
awareness of issues around age discrimination, and of how 
members can tackle discrimination and build a culture of 
respect of both younger and older staff in the workplace.

Case study: Susan is a physiotherapist in your department who is 
63 years old and who will be 65 in 6 months’ time. She is keen to carry 
on working beyond the age of 65 although she would like to move from 
full time hours to part time hours at that point. Last week she went to 
see her manager to ask for study leave and funding to attend a clinical 
course. Her manager said that as she was due to retire shortly it was not 
worth funding her to attend the course. Should Susan be allowed to go 
on the training course? Could she continue working after age 65?


