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1. Policy context
1.1
The economic context governing the next Comprehensive Spending Review 
(CSR) is recognised to be extremely challenging.  In his foreword to the NHS 
Operating Framework 2010/11 the NHS Chief Executive said that the NHS 
needs to identify £15-20 billion of efficiency savings by the end of 2013/14 
that can be reinvested within the service so that it can continue to deliver year 
on year quality improvements.  
1.2
The Quality and Productivity Challenge for the NHS affects all sectors of the 
service.  There are four areas, in particular, that have important implications 
for staff:

The re-design of services

The need to re-design services around patients with the aim of delivering higher quality, more cost effective care will require many more services to be delivered away from hospital settings.  This will require many staff to adapt their skills and to work in different roles and/or in different organisations or settings.  As posts in some organisations reduce, opportunities for employment will arise in others.
Management costs reductions
There is a pan-government goal of minimising spend on overheads and management costs.  The Operating Framework says that each SHA must meet an aggregate target reduction of 30% in the management costs within SHAs and PCT provider arms by 2013/14.  PCT provider arms are to be included in that aggregate.  It is for SHAs to determine how this is managed across PCTs.  The savings required will vary from region to region as the costs ceiling will be apportioned to each SHA based on weighted capitation.  The reductions, however, will entail a significant net reduction in employment opportunity in these roles.
Changes to tariff
The Operating Framework says that tariffs for hospital activity (and payment for non-tariff activity also) will remain flat in 2010/11 and the uplift for the following three years will be a maximum of zero per cent. Moreover in 2010/11 any emergency activity that occurs above the value of the contracted baseline at the aggregate level will only attract 30 per cent of the relevant emergency tariff.  In addition, there is an efficiency requirement of 3.5 per cent offsetting the inflationary impacts of pay and prices. It is expected that the efficiency requirement will increase over the following three years.
These constraints will necessitate trusts to seek significant productivity gains, especially in 2010/11 when the final year of the current three-year pay deal sees a 2.5 % pay rise.  Beyond that, with tariffs held as they are, incremental increases in pay under the terms of AfC will require trusts to significantly increase and sustain their productivity efforts.  Overall these pressures will entail net reductions in employment opportunities and requirements for many staff to work differently, perhaps in different settings. 
Transforming community services (TCS)

PCTs are required to have implemented their new arrangements for their provider arms by March 2011.  This may mean that many staff currently employed by PCTs will be transferred either to another NHS provider or outside the NHS to a provider who is contracted to offer NHS services.  The vast majority of staff will have their terms and conditions protected under the Transfer of Undertakings (Protection of Employment) Regulations 2006 (TUPE) and the Cabinet Office Staff Transfers in the Public Sector Statement of Practice (COSOP).   There may, however, be rare cases where the proposed transfer is to either a private sector or voluntary sector organisation and there are genuinely exceptional circumstances where TUPE does not apply and staff may be at risk of redundancy


The NHS Staff Passport toolkit was developed to provide NHS staff facing transfer with an easy to use guide to help them understand the employment standards and rights they can expect regardless of who they are transferred to.

1.3
The challenge for commissioners and providers, and for SHAs as both 
system managers and employers, is to maximise security of employment 
across their health economies and to avoid compulsory redundancies, 
while operating within available resources and meeting the requirements to 
enhance service quality and increase productivity. 
1.4
Staff transfers under TUPE, where appropriate, and effective retraining and redeployment processes where staff may be at risk of redundancy can make a significant contribution to meeting this challenge.  The full potential of this contribution, however, can only be met through increased workforce mobility and flexibility.  This involves a commitment to work in partnership at national and local level to review terms and conditions to ensure resources are best aligned to enable the retraining, redeployment and retention of valuable NHS staff and to prevent wasted expenditure on avoidable redundancies, which diverts 
resources away from patient care. 
1.5
This approach is consistent with the set of core principles, which has been 
developed through the national Social Partnership Forum (SPF) to help 
guide social dialogue at all levels in the NHS (Annex A.)  

1.6
It is also mirrors the approach taken by the wider public sector as agreed by 
the Public Services Forum (PSF), ‘Good Employment Principles - how best to 
support the workforce during the recession’:

 “Continue to review and modernise pay and terms and conditions at 
    
national and local level as appropriate and ensure discussions take due 
account of the prevailing economic circumstances and funding that will be 
available in the short and longer term”.

1.7
The SPF Workforce Quality, Innovation, Prevention and Productivity (QIPP) 
sub group is exploring where terms and conditions may need to be changed 
in order to best enable the process of retraining, redeploying and retaining 
staff. 
1.8
Any proposed changes to national terms and conditions will be negotiated 
through the National Staff Council.  Where greater flexibilities are agreed, 
further guidance on their use will be issued. 
2.
Purpose
2.1
This HR framework has been produced in partnership with the 
Department of Health (DH), NHS Employers and trade unions through the 
national social partnership forum (SPF).  It has been developed in 
accordance with the SPF principles to guide social dialogue and is 
consistent with the values and commitments of the NHS Constitution. 
2.3
Its fundamental aim is to help ensure a consistent approach to staff 
engagement and the management of change in employment patterns to 
maximise security of employment and minimise compulsory redundancies 
through the retraining and redeployment and so retention of staff.  It also:
· sets out the principles and minimum standards expected of employers to ensure staff are appropriately supported and fairly treated through the changes
· helps to avoid disruption to services and maintain business continuity during a period of extensive service re-design 
· aims to give staff a greater sense of protection and maintain morale during an uncertain period
· includes a checklist for action and describes the principles of redeployment based on best practice, legal requirements and experience gained from previous organisational change
3.
Principles
3.1
The overarching principles that all NHS organisations should adopt to 
underpin the management of the proposed changes are the same as those 
set out in ‘The Principles of Managing Organisational Change’ which was 
developed through the national Social Partnership Forum:
· All staff should be kept fully informed and supported during the change process. 

· All reasonable steps should be taken to avoid redundancies in order to ensure that valuable skills and experience are not lost to the service.
· An integrated HR process should be applied which will be fair and transparent and which will seek to match individual abilities with available posts.  This process should also be mindful of the need to move quickly and to continue to deliver a high quality service.
· No employee should receive less favourable treatment on grounds of age, gender, marital status, race, religion, creed, sexual orientation, colour, disability, working patterns, or on the grounds of trade union membership.

· All appointment and selection procedures must be seen to be fair and transparent, and meet the requirements of both equal opportunities legislation and best practice. 

· There should be partnership working with trade unions at a national, regional and local level.  The views of trade unions should be taken into account in managing the change process
. 

4.
Timing
4.1
The NHS Operating Framework 2010/11, says that it is important to recognise 
that 2010/11 is the first year of the new strategy, not just the final year of 
growth.  Significant work on service re-design needs to start now.  The 
different changes in service delivery and ways of working will unfold 
frequently within and between NHS organisations over a number of years. 
4.2
The aggregate target reduction of 30 per cent in management costs in SHAs 
and PCTs is a different matter.  Although the target reduction does not need 
to be met in full until 2013/14, there is an expectation that most progress is 
made in 2010/11 and 2011/12.  Similarly, PCTs are required to have 
implemented their new arrangements for their provider arms by March 2011. 
4.3
Notwithstanding these differences, steps should be taken now to prepare for 
the processes needed to maximise security of employment for all staff and 
avoid compulsory redundancies.   A key requirement for SHAs, as system 
managers, will be to gather intelligence from NHS organisations about their 
expectations of the magnitude and nature of likely change in employment 
patterns, and to cast this into a broad timetable so that the scale of 
investment in retraining activity and ‘jobs clearing house’ capacity can be 
sized and incorporated into financial and procurement planning.  These 
projections will need to be regularly updated.
5.
Responsibility for managing the changes
At SHA – wide
5.1
Each SHA is required to:

· Work in partnership with trade unions through their regional SPF to support this framework. 
· Produce workforce development plans to reflect the shifting map of delivery of care within their regions/health economies and to enable resources for retraining to be deployed flexibly to best effect. 
· Support the operation of redeployment opportunities, using functionality provided by NHS Jobs, and define regional/local pooling arrangements. 
· Facilitate cross-border co-operation where appropriate.
· Explore the possibility of redeployment opportunities with other non-NHS employers providing NHS funded care within their health economies.  
· Oversee and monitor the application of this framework for their participating NHS organisations.  SHAs should work through their Regional Social Partnership Forum to resolve any difficulties that cannot be resolved at local level.  Escalation to national level should be by exception, and only when all reasonable efforts at regional level have failed to resolve the issue.
At local level 
5.2
PCTs and SHAs as employers: Chief executives and boards are accountable 
for the delivery of service and business continuity across their health 
economies.  Although focused on their own organisations they need to work 
co-operatively with other NHS employers to deliver this framework.  Chief 
executives and workforce leads of individual SHAs and PCTs are accountable 
for ensuring the planning and implementation of the changes within their own 
organisations and for engaging and consulting with staff and local trade union 
representatives in accordance with the partnership principles.
5.3
NHS trusts will be heavily involved in service re-design across the local 
healthcare system and for managing the implications for their workforce
.   
NHS trusts will be required to sign up to any regional/locally based pooling 
arrangements, agreed by their SHA and facilitated through NHS Jobs, by 
giving any staff at risk of redundancy prior consideration for vacancies.  With 
regard to the national requirement for management cost reductions, NHS 
trusts may be required to restrict the advertising of their permanent 
management posts to NHS staff in accordance with SHA procedures. 
5.4
Foundation trusts will be able to reduce any adverse impact on members of 
their workforce affected by service re-design and tariff squeeze by 
participating in regional/locally based pooling arrangements
.  FTs are also 
encouraged to restrict the advertising of their permanent management posts 
in the same way as other NHS employers. 
5.5
Arms length bodies will similarly be encouraged to support the redeployment 
effort for NHS staff otherwise at risk of redundancy. 
At national level

5.6
The DH will establish a programme board to exercise oversight of the 
operation of the framework and will work with the national Social Partnership 
Forum to ensure effective operation and the resolution of any difficulties 
unresolved at regional level. In exercising this role, it will heed the DH 
principle of change regarding subsidiarity. 

5.7
The DH will also maintain the existing functionality within NHS Jobs, through 
contract, to allow redeployment capabilities to be created.
5.8
The PSF document “Good Employment Practice” outlines the responsibility of 
the Government, employers and TUs to identify and amend any current terms 
and conditions that are inconsistent with the need to retain, retrain and 
redeploy staff, in order to reduce the risk of redundancy.  The national SPF is 
exploring where NHS terms and conditions may need to be changed in order 
to best enable the process of retraining, redeploying and retraining staff.  Any 
proposed changes will be negotiated through the national Staff Council.

5.9
SHA workforce leads should meet regularly as part of an Implementation 
Team to share good practice and to ensure that local plans for the changes 
are implemented fairly across the country.  
NHS Employers (NHSE)
5.10
NHSE will provide support to the service.  This will include:

· a provision within NHS Jobs to allow displaced staff access to ring-fenced vacancies using existing functionality. 
· NHS Careers will provide support, as appropriate, on issues around re-training and coaching, and give general careers advice through the Health Learning and Skills Advice Line (HLSAL).
· a dedicated web page and/or links to existing sites to support the framework with appropriate links eg. productive series, severance guidance, Boorman recommendations, staff engagement etc.
· the provision of best practice guides, briefings and tool kits as required

· ongoing discussions with trade unions, including discussions through the Staff Council of proposals for changes to terms and conditions.
6.
Best practice and legal requirements
6.1
Effectively managing organisational change which affects the way staff work, 
and where they work will require a commitment to best HR practice and an 
adherence to relevant legal requirements.  What follows draws on experience 
gained in previous organisational change in the NHS, from wider good 
practice and is consistent with the NHS Constitution staff rights and pledges.

Getting prepared
6.2
The scale of the challenge demands good preparation, ensuring people, 
policies and procedures are fit for purpose, and are best able to support staff 
and the processes necessary to maximise security of employment and to 
avoid unnecessary redundancies.  All NHS organisations are therefore, 
encouraged to: 
Staff engagement and partnership working
6.3 Adopt and embed the partnership principles to guide social dialogue 

(Annex A)
6.4
Agree an appropriate timetable for trade union discussions through regional 
SPFs and local partnership bodies.
6.5
Set up mechanisms to engage with affected staff directly, including on a one-
to-one basis as proposed changes occur to help staff to consider their future 
options.
6.6
Support effective partnership working by providing protected time and other 
facilities for trade union representatives in line with local facilities agreements.
Communications
6.7
Establish an early dialogue with appropriate employers within regional/sector 
health and social care economies to maximise employment opportunities and 
to facilitate redeployment processes.
6.8
All organisations should agree an appropriate communications plan (both 
internal and external) with a view to reduce staff anxiety and retain confidence 
in the NHS.

Planning
6.9
SHAs to gather intelligence from NHS organisations about their expectations 
of the magnitude and nature of likely change in employment patterns and to 
cast this into a broad timetable so that the scale of investment in retraining 
activity and ‘jobs clearing house’ 
capacity can be sized and incorporated 
into financial and procurement planning.
6.10 Review HR and payroll capacity and capability and ensure that they are supported appropriately so that the inevitable extra demand on services from staff and managers can be adequately met.
6.11 SHAs should define health economies/sectors for pooling arrangements.
6.12 Consider the need for any additional recruitment controls, taking into account the impact on services and remaining staff, as well as on newly qualified professionals.
6.13 Ensure fair and appropriate local processes are put in place for pooling, selection and appointments procedures, including working co-operatively with other appropriate employers to identify any joint commissioning posts to be included local pooling/appointments processes.
6.14 Identify the impact on the workforce of any plans for service redesign, including any change in the skills, bandings or numbers required. 
6.15 Ensure any proposed new roles are subject to appropriate job evaluation processes.
6.16 Consider arrangements for outplacement support including shared support with other employers where appropriate
6.17 Consider introducing a voluntary severance scheme to avoid the need for compulsory redundancies.  
HR policies and procedures
6.18
Review HR policies and procedures to ensure they are fit for purpose and 
best able to support redeployment processes, including:
· pay protection arrangements
· relocation expenses and excess travel payments

· secondment policy
· arrangements to deal with flexible/reduced hours working requests from staff 
· ensure the accuracy of ESR data, including occupation codes, reason for leaving and destination codes, and monitoring of NHS staff returning following a break in service 
Funding arrangements
6.19
Although no additional funding is available nationally to support re-training SHAs or local health economies may wish to agree a protocol on how these costs will be met locally.  This could be for example, through the creation of a region-wide strategic fund to be deployed locally.  This might include the use of pooled resources eg MPET levy or PCT service development funds. Alternatively it may be an agreement that, as it the originating employer who is most likely to benefit from not having to make a redundancy payment, they should retain the responsibility for the costs where staff use trial periods for retraining purposes.  This is equally applicable to pay protection, relocation and excess travel costs. 
Supporting staff
6.20
Many staff will be anxious about the proposed changes and how these 
changes may affect them.  Employers and trade unions are expected to 
support staff affected by the changes.  This should include:   
Aspirational interviews
6.21
All staff who may be at risk of redundancy due either to the management costs reductions or by service re-design should be given the opportunity for a one-to-one meeting with a manager and/or HR adviser to discuss his or her options and preferences.  This is a staff right under the NHS Constitution, which states, “You should be consulted on an individual basis in any situation where your job may be at risk”.  For staff affected by service re-design, this could also involve discussions around the possibilities of re-training where alternative employment options may include new roles.  This information should feed into workforce plans and help match employment opportunities with people.  Trade unions’ support for this process could be key to its success. 
Outplacement
6.22
Good practice also involves employers having in place outplacement support.  
This could be provided either internally or externally and typically involves:
· Training in CV/application form completion/interview skills
· Paid time off for application preparation and interviews, and information and advice on the financial implications of redundancy
· Career and/or general counselling services 
Redeployment arrangements
6.23
Restricted pools will be supported by NHS Jobs, in accordance with each 
SHA’s requirements using existing functionality.  All participating 
organisations will be required to register with NHS Jobs for this purpose.  The 
NHS Jobs website will have protected areas where employers can post 
vacancies that are only open to staff identified as ‘at risk’, and where such 
staff have exclusive rights to view and apply for these vacancies. 
6.24
The redeployment system cannot guarantee jobs.  However, with the support 
of skilled HR advisers, it can help individuals identify posts which match their 
skills or identify new roles, possibly in new settings, for which they are 
prepared to undertake an element of retraining to secure.
Health and wellbeing
6.25
Employers have a ‘duty of care’ to look after, as far as possible, the health, 
safety and welfare of their employees while they are at work.  The NHS 
Constitution pledges to “provide support and opportunities for staff to maintain 
their health and well-being”.  In times of strain, it is all the more important for 
employers to put in place interventions to support staff.  Employers should 
ensure that those managers and HR advisers who are responsible for 
managing and advising affected staff, have the skills and capacity to 
effectively support staff through these difficult times.  
Redundancy best practice
Suitable alternative employment
6.26
In a redundancy situation, an employer has legal obligation to seek to avoid 
redundancy by trying to identify suitable alternative employment for displaced 
staff.  This may include employment in a different role, location or with a 
different NHS employer.
6.27
What might constitute suitable alternative employment will depend on the 
circumstances of the individual case; however, employers should consider 
factors such as:

· Pay, including the opportunity to earn overtime or allowances
· Status

· Job content, is it within the employees capabilities
· Working hours

· Location

6.28
All staff must reciprocate by agreeing to pursue all reasonable employment 
opportunities.  This includes the requirement to comply actively with and 
participate in all recruitment processes, including registering with NHS Jobs, 
unless the individual and his/her employer have agreed early retirement or 
voluntary redundancy, or unless they are resigning from their post.

6.29
An employee may forfeit his/her right to redundancy payment if s/he does not 
apply for or accept an offer of suitable alternative employment.  On the other 
hand, factors which may be raised for consideration as grounds for refusal to 
accept an offer of employment might include:

· Family circumstances

· Additional travel

· Status issues
6.30
To facilitate this, SHAs, PCTs, NHS trusts, and in those FTs who have signed 
up to the redeployment process, will be required to take part in the 
redeployment arrangements, within their region/local health economy.   
Participation will include agreement to offer vacancies for an agreed period 
before they are advertised by open competition.  It will also enable any 
displaced staff from participating organisations the potential opportunity to 
apply for vacancies in accordance with their SHA protocol.
Trial Periods

6.31
An employee who is under notice of redundancy and who has been offered 
alternative employment where the new job differs from their existing job, may 
request to ‘try out’ the new job on a trial basis for four weeks.  This gives the 
employee the opportunity to decide whether the new job is suitable.  Any offer 
of alternative employment must be made before the old contract ends.  The 
trial period starts when the old contract ends and can be extended by 
agreement, usually by up to 12 weeks for re-training purposes.
6.32
If the employee has reasonable cause to not consider the new job ‘suitable’ 
then they would not lose their right to a redundancy payment.  The original 
employer is liable for the cost of redundancy.  If the employee does not have 
good reason to refuse the alternative job they may lose their entitlement to a 
redundancy payment.
Implementing the changes equitably
6.33
Employers must comply with all relevant employment and equal opportunities 
legislation when implementing the proposed changes.  Any decisions in 
respect of appointments to jobs, promotion, identification of at risk staff and 
selection for redundancy must be fair, transparent and made with reference to 
justifiable, objective criteria.  The outcomes of decisions should be monitored 
to identify any risk of unintended discrimination.  

6.34
Procedures should be designed to support diversity and ensure that there is 
no unlawful direct or indirect discrimination against any particular individual or 
group of employees.  Employers should conduct an equality impact 
assessment if new local policies/arrangements to manage the reductions are 
proposed.  
Contractual issues
Contractual changes
6.35
Employers should avoid any changes to the contracts of employment of 
individuals or groups, or making changes to employment policies, which 
would provide additional financial protection for their employees.  This might 
include awarding pay increases outside of national guidance or increasing 
notice periods.  Such actions are inequitable, may increase later redundancy 
payments, and therefore would be unacceptable.  Any such changes would 
rightly be open to scrutiny.
Payment in lieu of notice
6.36
Payment in lieu of notice should only be made in exceptional circumstances, 
following the submission of a robust business case, which should be signed 
off by the chief executive and remuneration committee. The business case 
must demonstrate both the equity and cost effectiveness of the proposal.  The 
accountancy treatment of redundancy costs should follow generally accepted 
accounting practice and in particular FRS12. 
Severance payments
6.37
Severance payments should not be made where the circumstances entitle an employee to a contractual redundancy payment.  Any severance payments should be subject to appropriate scrutiny by 
remuneration committees, auditors and legal advisers in accordance with local, Departmental and HM Treasury guidance.  All such cases requiring HMT approval (in non-FTs
) should be submitted to DH prior to HMT. Currently SHAs have to scrutinise such proposed payments to chief 
executives and directors (in non-FTs) prior to DH scrutiny.  Further guidance 
is due shortly on SHA scrutiny of such proposed payments for staff other than 
chief executives and directors.
Staff not on Agenda for Change (AfC) terms and conditions
6.38
Most staff will have section 16 of the AfC handbook incorporated into their 
contracts of employment.  Staff not paid on AfC, but who were formally 
covered by sections 45 and 46 of the General Whitley Council handbook, are 
also covered by section 16 of the AfC handbook.  However, some staff who 
are not on AfC terms and conditions may have different entitlements to 
redundancy payments.  Employers should always refer to the individual’s 
contract of employment when calculating redundancy payments and seek 
legal advice as necessary.  
Job evaluation
6.39
It is important to follow agreed process as set out in the national Job 
Evaluation handbook in evaluating new roles to ensure the pay and grading 
system is not compromised.  
Re-engagement
6.40
An employee would not be eligible for redundancy payments if s/he were 
offered suitable alternative employment with another NHS employer within 
four weeks of the effective redundancy termination date.  Consequently, no 
employer should enter into an agreement to re-engage a member of staff at a 
future date specifically designed to allow him/her to benefit from the 
redundancy and/or pension enhancements.
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Relevant Legislation 

Lawyers to advise
ANNEX C
Useful links to include:

DH Management Costs Reductions Finance Guidance

NHS Staff Passport Toolkit 
SPF Partnership Principles

PSF Good employment principles – how to support the workforce during the recession

NHS Constitution 
SPF The Principles of Managing Organisation Change

NHS Health & Wellbeing
NHSE webpage covering all relevant HMT and DH guidance on severance payments

BIS – redundancy, consultation, TUPE best practice
NHSE Equality Impact web page

NHSE NHS Careers – Health Learning and Skills Advice Line 
� The partnership principles to guide social dialogue referred to on page 4 and set out at Annex A build on this last organisational change principle


� FTs should follow similar processes set by Monitor.





�The Trade Unions have proposed  an additional sentence: ‘It is essential that trusts ensure there is engagement and consultation with staff and their trade unions throughout this process.


�The Trade Unions have proposed  an additional sentence: ‘It is essential that foundation trusts ensure there is engagement and consultation with staff and their trade unions throughout this process.
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